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Title  10 — Energy 

CHAPTER  II — FEDERAL  ENERGY 
ADMINISTRATION 

(Bullng  1974-26] 

APPLICATION  OF  THE  REHNER’S  COST 
FORMULA  OF  §  212.83(c)  TO  REFINERS 
REQUIRED  TO  SELL  CRUDE  OIL  UNDER 
THE  ALLOCATION  PROGRAM 

This  ruling  is  Issued  to  provide  guid¬ 
ance  to  refiners,  and  particularly  refiner- 
sellers  under  the  Mandatory  Crude  Oil 
Allocation  Program  of  Subpart  C  of  Part 
211,  on  the  calculation  of  increased  cost 
of  crude  oil  under  Part  212  of  the  PEA 
price  regulations.  To  the  extent  that  the 
principles  set  forth  in  this  ruling  have 
not  been  applied  by  refiners  in  the  past, 
such  refiners  will  be  required  to  amend 
their  previous  Form  FEO-96  filings  to 
conform  to  the  principles  of  this  Ruling. 

Facts.  Firm  A,  a  refiner,  purchased 
or  landed  10,000,000  barrels  of  crude  oil 
during  the  month  of  October  1974  for 
refining  and  to  meet  its  obligations  un¬ 
der  the  Mandatory  Crude  Oil  Allocation 
Program  (the  “buy-sell”  program)  of 
§  211.65.  Six  million  barrels  were  do¬ 
mestic  crude  oil,  purchased  at  the  prices 
ranging  from  $5  to  $10.50  per  barrel,  and 
the  other  4,000,000  barrels  were  imported 
crude  oil,  landed  at  costs  ranging  from 
$10  to  $14  per  barrel,  for  a  total  cost  of 
$84,000,000  for  10,000,000  barrels.  Of  the 
total  amount  purchased  or  landed,  2,000,- 
000  barrels  of  domestic  crude  oil  at  a 
total  cost  of  $12,00,000  and  2,000,000 
barrels  of  imported  crude  oil  at  a  total 
cost  of  $24,000,000,  were  delivered  in 
District  V;  and  4,000,000  barrels  of  do¬ 
mestic  crude  oil  at  a  total  cost  of  $24,000,- 
000  and  2,000,000  of  imported  crude  oil 
at  a  total  cost  of  $24,000,000  were  de¬ 
livered  in  Districts  I-IV.  Thus  the 
weighted  average  cost  of  crude  oil  de¬ 
livered  in  District  V  is  $9  per  barrel 
($36,000,000  divided  by  4,000,000  bar¬ 
rels)  and  in  Districts  I-IV  is  $8  per  barrel 
($48,000,000  divided  by  6,000,000  bar¬ 
rels)  . 

Also  during  the  month  of  October  1974, 
Firm  A  made  mandatory  sales  under  the 
buy-sell  program  of  400,000  barrels  of 
crude  oil  to  a  refiner-buyer  in  District  V 
and  600,000  barrels  of  crude  oil  to  a  re¬ 
finer-buyer  in  District  II.  The  remaining 
9,000,000  barrels  of  crude  oil  purchased 
or  landed  by  Firm  A  were  refined  by  Firm 
A  during  October  or  placed  in  various  re¬ 
finery  inventories  for  refining  or  to  meet 
buy-sell  obligations  in  future  months. 

Firm  A  also  made  numerous  other  pur¬ 
chases  and  sales  during  October  of  crude 
oil  which  was  not  to  be  refined  by  Firm  A 
or  to  be  used  to  meet  buy-sell  obligations. 
For  example,  it  purchased  1,000,000  bar¬ 
rels  of  crude  oil  which  it  resold  to  Firms 
B  and  C.  The  sale  to  Firm  B  was  entirely 
voluntary;  the  sale  to  Firm  C  was  made 
pursuant  to  §  211.63(a),  which  requires 
the  continuance  of  supplier-purchaser 
relationships  in  effect  under  contracts  for 
sales,  purchases  and  exchanges  of  domes¬ 
tic  crude  oil  on  December  1, 1973. 

During  the  month  of  May  1973  Firm 
A  purchased  or  landed  for  refining  9,000,- 
000  barrels  of  crude  oil  at  a  total  cost 
of  $27,000,000. 


IsstLC  No.  1.  What  is  the  amount  of  In¬ 
creased  cost  of  crude  oil  purchased  or 
landed  in  October  vdiich  Firm  A  has 
available  to  include  in  the  computation 
of  its  base  prices  for  its  refined  products 
In  the  month  of  November  1974,  pursu¬ 
ant  to  §  212.83? 

Issue  No.  2.  Would  the  amount  of  in¬ 
creased  cost  of  crude  oil  purchased  or 
landed  in  October  to  be  included  in  the 
computation  of  its  base  prices  for  refined 
products  pursuant  to  §  212.83  have  been 
any  different  if  the  same  set  of  facts  had 
arisen  during  the  first  buy-sell  program 
in  effect  from  February  through  May 
1974? 

Issue  No.  1 

Ruling.  Firm  A’s  base  prices  in  Novem¬ 
ber  1974  for  refined  products  may  in¬ 
clude  $48,600,000  in  increased  cost  of 
crude  oil  purchased  or  landed  during 
October.  The  same  result  would  be 
reached  if  the  ssune  set  of  facts  had  oc¬ 
curred  during  the  first  buy-sell  program, 
except  that  the  regulations  at  that  time 
provided  in  §  212.88(d)  for  pass  through 
on  refined  products  of  an  additional  84 
c«its  for  each  barrel  of  cinde  oil  sold 
under  the  buy-sell  program. 

FELA  price  regulations  provide  two 
basic  methods  whereby  refiners  account 
for  their  cost  of  crude  oil.  The  cost  of 
crude  oil  purchased  and  refined  is  ac¬ 
counted  for  under  Subpart  E  of  Part  212, 
which  permits  the  increased  cost  of  crude 
oil  purchased  for  refining  to  be  passed 
through  in  the  prices  charged  for  the 
products  refltned  from  crude  oil.  The 
cost  of  crude  oil  purchased  by  a  refiner 
and  resold  is  accounted  for  under  Sub¬ 
part  F  of  Part  212,  which  permits  the 
increased  cost  of  crude  oil  purchased  for 
resale  to  be  passed  through  in  the  prices 
charged  for  crude  oil.  In  both  instances 
increased  cost  of  crude  oU  is  measured 
against  the  co.st  of  crude  oil  in  May  1973, 
and  the  pass  through  of  that  Increased 
cost  of  crude  oil  is  achieved  by  permit¬ 
ting  it  to  be  applied  to  lawful  selling 
prices  for  products  that  were  in  effect  on 
May  15, 1973. 

Under  Subpart  E,  increased  crude  oil 
costs  for  products  refined  and  sold  by  a 
refiner  are  defined  in  pertinent  part  in 
§  212.83(b)  as  “the  difference  between 
the  total  costs  of  crude  petroleum  during 
the  month  of  measurement  [l.e.,  the 
month  preceding  the  current  month  for 
which  prices  are  being  determined]  and 
the  total  cost  of  crude  petroleum  during 
the  month  of  May  1973.  .  .  .”  The 
method  of  computing  that  difference  Is 
described  in  the  refiner’s  cost  formula 
contained  in  §  212.83(c),  basically  as 
follows: 


Where: 

A*=The  total  increased  cost  of  crude 
oil  purchased  or  landed  in  the 
month  of  measurement  and 
available  for  pass  through  in  the 
subsequent  month; 

Q‘=The  total  quantity  or  volume  of 
crude  oil  purchased  or  landed 
In  the  month  of  measurement; 


Q'zzzTbe  total  quantity  or  volume  of 
crude  oil  purchased  or  landed 
In  the  month  of  May  1973 ; 

C*=The  total  cost  of  crude  oil  pur¬ 
chased  or  landed  in  the  month 
of  May  1973;  and 

C*=The  total  cost  of  crude  oil  pur¬ 
chased  or  landed  in  the  month 
of  measurement. 

Subpart  F  specifies  the  manner  in 
which  a  refiner  of  crude  oil  is  to  deter¬ 
mine  its  maximum  lawful  prices  for  sales 
of  crude  oil.  With  respect  to  resales 
(hereinafter  "reseller  sales”)  of  crude  oil 
generally,  §  212.93(a)  provides  that  the 
refiner  can  charge  no  more  than  its 
weigdited  average  lawful  selling  price  on 
May  15,  1973,  to  the  same  class  of  pur- 
cha^,  plus  an  amount  which  reflects, 
on  a  dollar-for-dollar  basis,  its  Increased 
costs  of  crude  oil.  Such  Increased  costs 
of  crude  oil  are  “the  difference  between 
the  weighted  average  unit  cost  of  [crude 
oil]  in  Inventory  and  the  weighted  aver¬ 
age  unit  cost  of  [crude  oil]  in  inventory 
on  May  15, 1973.”  (§  212.92) 

With  respect  to  the  special  category 
of  crude  oil  sales  made  by  refiners  imder 
the  buy-sell  program  (hereinafter  ‘buy- 
sell  sales”),  however,  a  refiner-seller  is 
required  to  charge  a  per  barrel  price 
equal  to: 

“In  Dlstrlcta  I-IV  tlie  weighted  average  price 
o€  all  ernde  oU  delivered  to  a  refiner-seller 
In  that  month  for  those  Districts,  and  In 
District  V,  the  weighted  average  price  of  all 
crude  oU  delivered  to  a  refiner-seUer  In  that 
month  fcMT  that  District .  .  .  ,” 

subject  to  certain  transportation  and 
gravity  adjustments,  plus  a  “handling 
fee”  (which  Is  now  30  cents  per  barrel 
and  formerly  was  6  percent  of  the 
weighted  average  price  (§  212.94(b) ). 

It  is  an  underlying  principle  of  all  of 
FEA  pricing  regulations  that  refiners,  re¬ 
sellers,  and  retailers  of  crude  oil  and 
petroleum  products  be  permitted  to  re¬ 
cover  Increases  in  their  crude  oil  or  prod¬ 
uct  costs  on  a  dollar-for-dollar  basis  in 
the  prices  permitted  to  be  charged.  Sec¬ 
tion  4(b)  (2)  (A)  of  the  Emergency  Petro¬ 
leum  Allocation  Act  of  1973  generally 
provides  that  recovery  of  increased  prod¬ 
uct  costs  be  permitted  on  a  dollar-for- 
dollar  basis,  and  FEA  (and  the  Ctost  of 
Living  Council  before  it)  has  generally 
adopted  the  policy  that  recoveries  should 
not  exceed  that  dollar-for-dollar  pass¬ 
through. 

Thus,  for  example,  except  for  provi¬ 
sions  that  deal  specifically  with  increased 
non-product  costs,  both  Subpart  E  and 
Subpaxt  F  provide  for  maximum  lawful 
prices  which  have  two  component  parts — 
the  May  15,  1973,  lawful  selling  price 
(which  includes  an  amount  which  repre¬ 
sents  the  cost  of  the  product  being  sold 
on  May  15,  1973,  and  an  amount  which 
represents  the  seller’s  margin  on  that 
sale)  and  the  increased  product  Cost  at- 
toibutable  to  the  product  since  May  15, 
1973.  And  both  Subpart  E  and  Subpart 
F  include  provisions  for  insuring  that 
the  revenues  actually  received  in  sales 
made  under  those  subparts  do  not  result 
in  more  than  a  dollar-for-dollar  recoup¬ 
ment  of  the  increased  product  costs,  as 
measured  pursuant  to  those  eubparts. 
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Section  212.83(d)  of  Subpart  E  requires  rather  are  intended  to  compensate  Firm  Total  crude  on  purchased - lo,  ooo,  OOO 

that  if  revenues  are  recouped  which  re-  A  for  the  nonproduct  costs  of  handling 

fleet  more  or  less  than  “the  entire  amount  and  transportation.  (Any  adjustments  under  buy-seU  ^  ^ 

of  increased  product  costs,”  computed  made  in  the  buy-sell  price  for  a  gfravlty  ^  ^  . ~ 

under  Subpart  E,  appropriate  adjust-  differential  would  constitute  adjustments  q» _  9,000.000 

ments  must  be  made  to  base  prices  in  the  in  the  crude  oil  cost  recovery  of  Firm  A  '  ”  .  ’  .  ' 

following  month.  Section  212.93(e)  pro-  in  its  buy-sell  sales) .  value  which  Firm  A  must  give  to 

vides  a  similar  requirement  for  Subpart  Refined  Product  Sales.  Firm  A  is  re- 
P.  Therefore,  except  in  those  instances  quired  to  make  buy-seU  sales  at  a  price  ® 

which  are  clearly  set  forth  in  the  regu-  which,  as  specified  by  §  212.94,  is  equal  „  its  obhgations 

lations,  it  cannot  be  assumed  that  PEA's  to  the  weighted  average  cost  of  the  crude 

price  rules  are  to  be  applied  in  such  a  oil  delivered  to  Firm  A  for  refining  pur-  crude  oU  purcha^  tor 

manner  as  to  obtain  more  than  a  doUar-  poses  and  to  meet  buy-sell  commitments,  ^ 

for-doUar  pass  through  of  increased  Therefore,  unlike  the  case  with  reseller  9?®^  crude  oil  ^Id  under 

product  costs.  sales  made  imder  §  212.93,  §  212.94  does  program  during  that 

Such  dollar-for-dollar  pass  through  is  not  allow  for  the  actual  cost  of  that  par- 
achieved  in  the  foregoing  hypothetical  ticular  crude  oil  to  be  passed  through  Total  cost  of  crude  on  purchased 

as  follows:  on  a  dollar-for-dollar  basis.  For  example,  during  October  1974 - $84,  ooo,  ooo 

Reseller  Sales.  With  respect  to  the  re-  if  the  incremental  barrels  of  crude  oil  recoveries  on  ^  ^ 

sales  of  crude  oil  which  Firm  A  made  to  sold  under  the  buy-sell  program  cost  .  ' 

Firms  B  and  C  which  were  not  required  Firm  A  $12  per  barrel,  but  could  be  resold  o*  75  eoo  ooo 

under  the  buy-sell  program,  the  cost  re-  at  only  $8  per  barrel.  Firm  A  would  not  -  ..  ’ 

coveries  permitted  under  FEA  regula-  achieve  on  buy-sell  sales  alone  a  full  r&-  ^eretore,  the  amount  of  increased 
tions  are  tied  directly  to  the  weighted  covery  of  the  actual  cost  of  on  those  “  crude  oil  purchased  or  landed  in 
average  unit  cost  of  the  crude  oil  inven-  incremental  barr^s.  which  Firm  A  has  available  in 

torles  (as  determined  under  §  212.92  by  The  dollar-for-dollar  pass  through 

generally  accepted  Inventory  accounting  principle  therefore  can  be  achieved  only  refined  products  is  determined 

procedures)  from  which  the  crude  oil  was  if  Firm  A  is  permitted  Initially  to  in-  ^0“0ws: 

resold.  In  other  words,  under  the  reseller  elude,  for  purposes  of  the  refiner  rules  At=:0*(— _ — ^ 

rule  of  $  212.93,  Firm  A  can  pass  through  of  Subpart  E,  the  cost  of  crude  oil  pur-  W'  Q*/ 

on  such  resales  the  cost  of  the  barrels  chased  to  meet  buy-sell  (^ligations  with  ftnn  fwwi  non  nnn\ 

of  crude  oil  resold  plus  its  margin  on  the  cost  of  crude  oil  purchased  for  re-  =9,000,000  (  q  - rTnrvwwT  1 

resales  of  crude  oil  to  the  same  classes  of  fining,  and  then,  to  the  extent  that  '  y,uuu,uou  y,uuu,uoo  / 

pm’chaser  on  May  15,  1973.  Accordingly,  crude  oil  sales  are  actually  made  under  =9,000,000  ($8.40— $3.00) 

since  the  cost  of  crude  oil  acquired  tor  the  buy-sell  program,  to  subtract  from  =9  000  000  ($5.40) 

such  resales  is  fully  recovered  on  such  this  total  cost  figure  the  cost  recovery  ’  ’ 

resales  themselves,  such  crude  oil  is  out-  permitted  on  such  sales  by  §212.94.  =$48,600,000 

side  the  scope  of  Subpart  E  and  should  Since,  as  noted  above,  the  cost  to  a  re-  ' 

not  be  reflected  in  either  the  C‘  or  the  finer-seller  of  the  particular  crude  oil  That  the  application  of  the  refiner’s 
Q‘  factor  of  the  refiner’s  cost  formula  for  actually  delivered  to  a  refiner-buyer  formula  in  this  manner  allows  FTrm  A  a 
purposes  of  determining  Firm  A’s  allow-  under  the  buy-sell  program  will  almost  full  recovery  of  its  cost  of  crude  oil  on  a 
able  increased  product  cost  recoveries  on  invariably  differ  from  the  cost  recovery  dollar-for-dollar  basis  can  be  seen  by 
refined  products  imder  §  212.82(c).  More-  permitted  on  such  sales,  this  procedmre  comparing  the  increased  cost  of  crude 
over,  it  also  should  not  be  included  in  the  insures  that  any  difference  between  the  oil  recoverable  on  each  category  of  Firm 
amount  of  crude  oil  “delivered”  to  Firm  A  cost  incurred  and  the  cost  recovered  by  A’s  sales  with  Firm  A’s  total  Increased 
for  purposes  of  determining  its  allowable  Firm  A  with  respect  to  the  particular  cost  of  crude  oil. 

cost  recoveries  on  buy-sell  sales  under  crude  oil  transferred  in  such  sales  First,  as  noted  above,  the  increased 
§  212.94(b).  (whether  positive  or  negative)  will  be  costs  of  crude  oil  other  than  that  pur- 

Buy-Sell  Saies.  With  respect  to  the  added  to  or  subtracted  from  Increased  chased  for  refining  or  for  sale  under  the 
mandatory  sale  of  400,000  barrels  of  costs  of  crude  oil  available  for  recovery  buy-seU  program  is  excluded  from  con- 
crude  oil  in  District  V,  Firm  A  is  per-  in  sales  of  refined  products.  The  refiner-  sideration  because,  under  the  reseller 
mltted  by  §  212.94(b)  to  recover  its  seller  therefore  does  not  suffer  any  loss  rule,  such  costs  are  recoverable  on  a  dol- 
welghted  average  cost  for  all  crude  oil  or  enjoy  any  gain  because  of  its  buy-sell  lar-for-dollar  basis  in  the  prices  which 
purchased  or  landed  in  District  V  (ex-  sales.  Firm  A  may  charge  tor  such  resales, 

eluding  crude  oil  purchased  for  resale  The  foregoing  principles  are  realized  With  this  category  excluded  from  con- 
under  other  than  the  buy -sell  program) .  by  giving  the  various  factors  of  the  re-  sideration.  Firm  A’s  total  crude  oil  costs 
Since  4,000,000  barrels  were  deUvered  In  fineris  formula  of  §  212.83(c)  the  fol-  of  October  were  $84,000,- 

Dlstrict  V  at  a  total  cost  of  $36,000,000,  lowing  values:  increased  crude  oil  costs  over 

the  weighted  average  cost  is  $9  per  bar-  rphe  value  which  Firm  A  must  viva  to  levels  were  $54,000,000 

rel,  and  Firm  A’s  total  allowable  cost  re-  Q*  factor  (quantity  of  crude  oil  nur-  ($84,000,000  less  10,000,000  barrels  times 
oo.e^  on  the  400,000  tarreb  under 

the  buy-sell  program  in  that  Distnct  is  g  qqq  qqq  barrels  Darrei> . 

$3,600,000.  The  weighted  average  cost  of  ’  _  ’  ,  tm  a  i.  *  Firm  A’s  increased  crude  oil  costs  re¬ 
crude  oil  delivered  to  Firm  A  in  Districts  *  whicn  Firm  A  must  give  to  coverable  on  buy-sell  sales  were: 

I-IV  is  $8  per  barrel  ($48,000,000  total  ^  Total  allowable  cost  recoveries  on 

cost  divided  by  6.000,000  barrels) .  which.  n'”  b“  to.  loo.  ooo 

on  the  600,000  barrels  sold  under  the  **  Less  cost  of  same  quantity  of 

buy-sell  program  in  District  II,  allows  The  value  which  F7rm  A  must  give  to  crude  oil  at  May  1973  cost 

a  cost  recovery  on  those  sales  of  $4,800,-  the  Q*  factor  is  the  total  quantity  of  all  levels  _  3,  ooo,  ooo 

000.  Total  cost  recovery  in  both  districts  crude  oil  purchased  or  landed  in  Octo-  - - 

is  $8,400,000.  In  addition,  F’irm  A  was  her  1974  for  refining  or  to  meet  Its  ob-  increased  crude  ou  costs  recover- 

entitled  to  collect  from  refiner-buyers  ligations  under  the  buy-sell  program  buy-seU  sales _  6, 400,  ooo 

the  30  cents  per  barrel  handling  fee  and  d  e.,  excluding  its  crude  oU  purchased  a 

a  transportation  adjustment,  as  provided  reseller  sales) ,  less  the  total  quan-  The  Increased  crude  oil  costs  recover- 
in  §  212.94(b),  which  amognto  do  not  tity  of  crude  oil  sold  under  the  buy-sell  able  on  refined  products  when  tiie  re¬ 
constitute  crude  oil  “cost  recovery,”  but  program  during  that  month:  finer’s  formula  Is  applied  as  described 
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herein  are,  as  calculated  above,  $48,600,- 
000,  which,  when  added  to  the  $5,400,000 
of  increased  crude  oil  costs  recoverable 
on  buy-sell  sales,  means  that  Firm  A  is 
able  to  recover  fully  its  $54,000,000  of 
Increased  crude  oil  costs. 

For  the  purposes  of  uniformity  and 
consistency  with  respect  to  the  comple¬ 
tion  of  Form  FEO-96,  Part  II,  refiner- 
sellers  should  state  on  line  3  of  Part  n 
(total  cost  of  crude  petroleum  purchased 
during  the  month  of  measiuement) ,  not 
the  total  of  lines  1  and  2  as  indicated  on 
the  Form  FBO-96  itself,  but  the  smn  of 
lines  1  and  2  less  the  crude  oil  costs  which 
the  refiner-seller  is  allowed  to  recover  on 
buy-sell  sales.  In  other  words,  line  3 
should  have  stated  on  it  the  value  given 
to  C*  in  the  refiner’s  cost  formula  as 
determined  in  the  manner  specified 
above.  Similarly,  line  9  (total  quantity 
of  crude  petrolemn  purchased  diuing  the 
month  of  measurement),  rather  than 
being  the  sum  of  lines  7  and  8  as  indi¬ 
cated  on  the  form,  should  be  such  sum 
less  the  quantity  of  crude  oil  sold  undn* 
the  buy-sell  program  during  the  month 
of  measurement  (i.e.,  the  Q‘  factor). 

Issue  #2 

If  the  same  set  of  h3rpothetical  facts 
had  arisen  during  the  first  buy-sell  pro¬ 
gram,  which  in  effect  from  February 
through  May  1974,  Firm  A  would  have 
been  able  to  pass  through  on  its  refined 
products  an  additional  amount  equal  to 
84  cents  times  the  number  of  barrels  re¬ 
sold  imder  the  buy-sell  program.  But,  ex¬ 
cept  for  this  84-cent  allowance  provided 
for  by  former  §  212.88(d),  both  the 
amount  of  increased  crude  oil  costs  which 
Firm  A  would  have  had  available  for  pass 
through  on  refined  prodiucts  and  the 
manner  tn  which  that  amount  was  cal¬ 
culated  would  have  been  the  same. 

The  question  has  been  raised  reoently 
as  to  whether  a  different  method  of  com- 
jniting  increased  crude  oil  costs  available 
for  pass  through  on  refined  prodiicts  was 
permitted  during  the  first  crude  oil  al¬ 
location  program  by  former  S  212.88(e), 
which  was  deleted  as  imnecessary  effec¬ 
tive  June  1,  1974.  That  paragraph  read 
as  follows: 

(e)  Reflection  of  costs.  Refiners  required 
to  sell  crude  oU  under  [the  buy-seU  pro¬ 
gram]  shaU  be  allowed  to  Increase  their 
product  prices  to  reflect  Increased  crude  oU 
costs  of  all  available  crude  oU  prior  to  making 
crude  oU  sales  to  comply  with  [the  buy-sell 
program]. 

PEA’S  refinery  audit  program  has  deter¬ 
mined  that  some  of  the  38  refiner-sellers 


to  a  refiner-buyer  and  again  by  recover¬ 
ing  it  in  the  prices  of  the  refiner-seller’s 
refined  products. 

The  proper  Interpretation  of  1 212.88 
(e)  Is  simply  that  the  cost  of  crude  oil 
purchased  or  landed  in  the  month  to 
meet  a  refiner-seller’s  buy-sell  commit¬ 
ments  was  to  be  included  with  the  cost 
of  crude  oil  purchased  for  refining,  imtil 
a  buy-sell  sale  was  made,  as  described 
above.  It  was  anticipated  that  many 
refiner-sellers  would  be  required  to  meet 
their  commitments  under  the  buy-sell 
program  by  either  taking  the  crude  oil 
frc«n  Inventories  of  crude  oil  they  other¬ 
wise  Intended  to  refine  or,  preferably,  by 
purchasing  additional  quantities  of 
crude  oil  on  the  world  market.  Since 
these  incremental  purchases  would  be  at 
prices  as  high  as  $15  per  barrel  and  since 
the  refiner-sellers  were  required  to  sell 
crude  oil  imder  the  buy-sell  program  at 
a  weighted  average  cost  of  all  their  crude 
oil  (which  for  most  refiners  was  about 
$7-8  per  barrel),  FEO  was  concerned 
that  refiner-sellers  might  think  they 
were  required  to  absorb  a  loss  on  the 
buy-seU  sales  of  such  Incremental  world 
market  purchases.  For  example,  the 
crude  oil  sold  under  the  buy-sell  program 
in  District  V  by  Firm  A  at  $9  per  barrel 
in  the  hypothetical  set  of  facts  con¬ 
sidered  in  this  ruling  could  well  have 
been  a  part  of  a  shipment  of  crude  oil 
landed  by  Firm  A  at  a  cost  of  $14  per 
barrel. 

Such  a  possible  misconception  by  re¬ 
finer-sellers  is  understandable  in  view  of 
the  fact  that  up  to  the  time  the  buy-sell 
program  was  implemented,  refiners  prop¬ 
erly  excluded  the  costs  of  crude  oil  pur¬ 
ebred  for  resale  from  the  refiner’s  cost 
formula.  The  continuation  of  this  prae- 
tice  with  respect  to  crude  oil  resold  under 
the  buy-sell  program  would,  of  course, 
have  created  a  substantial  disincentive 
against  the  inqjortation  of  crude  oil  to 
meet  buy-sell  commitments. 

Thus,  §  212.88(e)  indicated  that  the 
portion  of  increased  crude  oil  costs  which 
a  refiner-seller  could  not  recover  on  buy- 
sell  sales,  because  of  the  lequirement 
that  it  make  those  sales  at  its  weighted 
average  cost,  could  be  included  in  the  C* 
factor  of  the  refiner’s  cost  formula  for 
purposes  of  determining  the  proper 
weighted  average  cost  of  crude  oil  re¬ 
fined.  Thus,  under  §  212.88(e),  the  in¬ 
creased  costs  of  crude  oil  sold  under  the 
buy-sell  program  were  to  be  “refiected” 
(but  not  Included  in  their  entirety)  in 
the  cost  pass  throughs  on  refined  prod¬ 
ucts. 


tracting  therefrom  the  costs  attributable 
to  crude  oil  which  is  not  refined  but 
which  is  required  to  be  sold  in  buy-sell 
sales,  and  as  also  allowing  the  Q<  factor 
of  the  refiner’s  formula  to  include  the 
quantity  of  crude  oil  sold  under  the  buy- 
sell  program  and  not  refined.  If  such  a 
reading  had  been  given  to  the  refiner’s 
cost  formula  by  Firm  A  in  the  foregoing 
hsqjothetical,  the  C»  factor  would  have 
had  a  value  of  $84,000,000  and  the  Qt 
factor  would  have  had  a  value  of  10,- 
000,000  barrels.  TTiey  would  have  yielded 
an  amount  available  for  pass  through  on 
refined  products  as  follows: 


A‘-10  000  000  ^S84,000,000  $27,000.000\ 

-  iu,wu,uuu  ^  10,000,000  9,000,000  ) 


=  10,000,000  ($8.40- $3.00) 
=  10,000,000  ($5.40) 

=  $64,000,000 


Thus,  in  applying  the  formula  in  this 
mnaner  Firm  A  would  have  fully  recov¬ 
ered  all  of  its  increased  crude  oil  costs 
on  the  sale  of  refined  products  alone,  and, 
in  addition,  would  have  recovered  an  ad¬ 
ditional  $5,400,000  of  “increased  costs’’ 
on  buy-sell  sales.  This  additional  amount, 
as  discussed  above,  is  not  a  permissible 
crude  oU.  cost  recovery,  for  such  an  in¬ 
terpretation  of  S  212.88(e)  would  have 
been  contrary  to  the  weU  established  pol¬ 
icy  of  the  Cost  of  Living  CouncU  and 
FEA  pricing  regulations  that,  except  in 
certain  instances  clearly  designated  in 
the  regulations,  prices  of  petroleiun  prod¬ 
ucts  may  reflect  Increased  crude  oU  costs 
only  on  a  dollar-for-doUar  pass  through 
basis. 

Reflner-sdlers  are  hereby  advised  that 
amended  Form  FEO-96’s  should  be  filed 
if  previous  filings  are  Inconsistoiit  witii 
this  ruling.  FEA  has  also  determined 
that  it  would  be  Inequitable  to  allow  a 
minority  of  refiner-seUers  which  may 
have  received  amounts  In  excess  of  their 
Increased  product  costs  as  a  result  of  a 
misinterpretation  of  S  212.88(e)  or  of  the 
refiner’s  cost  formula  to  retain  the 
proceeds  of  such  overreooupinent.  There¬ 
fore,  those  refiners-sellers  which  not  only 
misapplied  the  refiner’s  formula  but 
which  FEA  determines  have  also  passed 
through  to  the  mai^etplace  amounts  in 
excess  of  their  Increased  product  costs  as 
a  result  of  such  a  misapplication  of  the 
rules  will  be  required,  in  a  manner  to  be 
specified  by  PEA,  to  return  such  overre- 
coverles  to  the  marketplace. 


under  the  first  buy-sell  program  read 
this  provision  as  allowing  the  Increased 
cost  of  crude  oil  required  to  be  sold  under 
the  buy-sell  program  to  be  recovered 


It  has  been  determined  through  re¬ 
finery  audits,  however,  that  some  refiner- 
sellers  concluded  that  §  212.88(e)  per¬ 
mitted  the  C»  factor  to  Include  the  cost 


Robert  E.  Montgokert,  Jr., 
General  Counsel, 
Federal  Energy  Administration. 

October  31, 1974. 


twice — once  when  the  crude  oil  was  sold  of  all  crude  oil  purchased,  without  sub-  (fR  Doc.74-2B047  Plied  ii-6-74;8:45  am] 
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NOTICE  TO  FEDERAL  REGISTER  READERS 


As  part  of  its  continuing  program  to  improve  the  quality  of  the  daily  FEDERAL  REGISTER  and  CODE  OF 
FEDERAL  REGULATIONS,  the  Office  of  the  Federal  Register  is  soliciting  the  views  of  interested  persons  on  the 
effectiveness  of  individual  Federal  Register  documents  and  on  regulations  contained  in  the  CODE  OF  FEDERAL 
REGULATIONS. 

Our  goal  is  twofold: 

First — to  make  each  document  published  in  the  FEDERAL  REGISTER  easily  understandable,  thus  making 
compliance  easier,  more  efficient,  and  less  costly;  and 
Second — ^to  identify  and  correct  any  existing  Federal  regulations  which  are  obsolete,  unnecessarily  wordy, 

-  or  unclearly  stated. 

We  believe  this  effort  is  consistent  wrth  the  objectives  stated  by  President  Ford  in  his  October  8th  speech  on 
the  economy  in  which  he  announced  “a  joint  effort  by  the  Congress,  the  executive  branch  and  the  private  sector  to 
identify  and  eliminate  existing  Federal  rules  and  regulations  that  increase  costs  to  the  consumer  without  any  good 
reason  in  today's  economic  climate." 

The  Office  of  the  Federal  Register  welcomes  your  comments  and  suggestions.  The  survey  blank  below  is 
provided  for  that  purpose.  Ail  comments  received  will  be  maintained  in  a  public  docket  and  will  be  available  for 
inspection  in  the  Office  of  the  Federal  Register  to  any  interested  persons  or  agencies.  Comments  which  point  out 
the  need  for  substantive  changes  in  existing  regulations  also  will  be  forwarded  to  the  responsible  agency. 

I.  For  the  following  reasons  I  found  it  difficult  to  understand  the  document  from 
_ in  column _ page _ of  the _ ^issue  of  the 

(agency)  (date) 

Federal  Register: 

□  only  technical  language  was  used;  □  document  contained  long  and  difficult  sentences; 

□  preamble  did  not  contain  a  clear  and  concise  explanation  of  the  document’s  purpose; 

□  other  (explain) _ 


II.  I  believe  that  the  requirement (s)  contained  in: 


A.  The  document  from _ _ in  column _ page_ _ of  the 

(agency) 

_ issue  of  the  Federal  Register,  or 

(date) 

B.  Section (s) _ of  Title _ ^of  the  Code  of  Federal  Regulations 

impose (s)  an:  □  unnecessary;  □  unreasonable;  □  impractical;  or  □  obsolete 
requirement  on  those  persons  subject  to  that  regulation. 

My  reasons  are: _ 


III.  (Optional)  I  suggest  that  the  provision(s)  mentioned  above  be  rewritten  as  follows: 


Please  mail  to :  Name  and  address  (optional) 


Office  of  the  Federal  Register 
National  Archives  and  Records  Service 
General  Services  Administration 
Washington,  D.C.  20408 


